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TRUSTEE COMPANIES (COMMONWEALTH REGULATION) AMENDMENT BILL 2010 

Second Reading 

Resumed from 13 April. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [3.07 pm]: I rise to indicate that the 
opposition will be supporting the Trustee Companies (Commonwealth Regulation) Amendment Bill 2010. This 
bill goes to the jurisdictional regulation of trustee companies operating in Australia. It arises out of a Council of 
Australian Governments agreement in March 2008 in respect of referral of powers from the state governments to 
the Australian government for mortgage credit and advice, margin loans and trustee companies. The bill gives 
effect to the agreement reached by COAG later that year—in October—that legislation giving effect to the 
commonwealth regulation of trustee companies in particular would be introduced into the commonwealth 
Parliament in the first half of 2009, and that each state and territory would follow that commonwealth legislation. 
It is worth noting that this bill refers powers just in respect of trustees. Referral of the same sort of regulatory 
power in respect of superannuation and managed investment funds has already occurred.  

I note also that the Standing Committee on Uniform Legislation and Statutes Review has published a report on 
this legislation. That is report 62. Several of the recommendations of the committee’s report asked for an 
explanation of some of the elements or potential consequences of the bill. I am sure that the parliamentary 
secretary will respond to those recommendations. The committee also made two recommendations about the 
provisions of the bill. I will be interested to hear the government’s response to those recommendations. 

This is a mechanical bill. It is about the referral of power. It arises out of an agreement that the state entered into 
in 2008. I am not sure that much more needs to be said about the bill, other than to indicate the opposition’s 
support.  

HON ALISON XAMON (East Metropolitan) [3.10 pm]: I rise to indicate that the Greens (WA) also support 
the Trustee Companies (Commonwealth Regulation) Amendment Bill 2010. We thank the Standing Committee 
on Uniform Legislation and Statutes Review for its very thorough report on this matter. I certainly look forward 
to hearing the government’s responses to the committee’s recommendations.  

HON PHILIP GARDINER (Agricultural) [3.10 pm]: I rise on behalf of the National Party to support the 
Trustee Companies (Commonwealth Regulation) Amendment Bill 2010. It is really almost an exception that it 
has been left out of the corporations statutes, which have coalesced all the different corporate laws of the states 
into those of the commonwealth. This bill is now doing it for the trustee companies. It does not make any sense 
for subsidiaries of trustee companies spread throughout the states of Australia to each operate under separate 
jurisdictions. There needs to be one form of governance. That is what is happening under this bill. There are 
other details of course that are just administrative, so we give the bill our support.  

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [3.11 pm] — in reply: I 
thank the opposition, the Greens (WA) and the National Party for their support of the Trustee Companies 
(Commonwealth Regulation) Amendment Bill 2010. The bill has been the subject of a report by the Standing 
Committee on Uniform Legislation and Statutes Review. On behalf of the government I commend the committee 
for its consideration of the bill and the report that it prepared. The report contained a number of 
recommendations, some of which sought clarifications of aspects of the bill and others which proposed 
amendments to the bill. I will deal with each of those.  

As has been recognised, the bill proposes, in accordance with a 2008 Council of Australian Governments 
agreement, to transfer responsibility for the corporate administration of trustee companies from the state to the 
commonwealth, which will be consistent with the commonwealth’s powers in respect of corporations generally 
and will also provide for the proper administration of trustee companies within Western Australia in 
conformance with licensing provisions that have been settled by the commonwealth under the commonwealth’s 
powers.  

The committee report was tabled on 21 June. The Attorney General’s response to that report was received by this 
house on 27 July and sets out the government’s position on each of the seven recommendations in the report. 
There were two recommendations—recommendations 3 and 4—to which the Attorney General’s response was 
not as fulsome as it may have been. I will deal with those specifically. I will not go into the detail behind 
committee recommendation 1 because it is apparent from the committee’s report; namely — 

Recommendation 1: The Committee recommends clause 9 of the Trustee Companies (Commonwealth 
Regulation) Amendment Bill 2010 be amended in the following manner: 

Page 4, line 6 — To delete the line and insert instead — 



Extract from Hansard 
[COUNCIL — Tuesday, 30 August 2011] 

 p6279e-6283a 
Hon Sue Ellery; Hon Alison Xamon; Hon Philip Gardiner; Hon Michael Mischin; Hon Adele Farina 

 [2] 

Delete sections 28, 29, 30, 31, 33 and 34. 

That is, delete sections 28, 29, 30, 31, 33 and 34 of the principal act, being the Trustee Companies Act 1987. As 
presently drafted, clause 9 proposes to delete sections 28 to 34 inclusive of the act. The amendment 
recommended by the committee will effectively retain section 32 of the act, which is a provision requiring a 
trustee company to furnish to the state minister responsible for the act, in writing, such information as the 
minister directs.  

The committee raised two arguments to support this recommendation. Firstly, it considered that state 
parliamentary sovereignty was being diminished by the repeal of section 32, and it argued that even though the 
minister will be able to ask for information, this was no substitute for a statutory entitlement to that information 
enshrined by state legislation. Secondly, the committee suggested that if the Supreme Court of Western Australia 
retains the power to generally supervise trustee companies as is intended by the bill, it is not clear why the 
minister should not also have the power to acquire that information. However, the reason for deleting section 32 
is the fact that trustee companies are companies registered or deemed to be registered under the commonwealth 
Corporations Act 2001. As such, they are created under commonwealth law and administered by the Australian 
Securities and Investments Commission, a commonwealth authority. To the extent that the commonwealth 
minister has a power to acquire information, it may well be that either the commonwealth legislation in this 
respect intends to cover the field or, if a state minister attempted to exercise the power, it might be directly 
inconsistent with an exercise of commonwealth power in accordance with section 109 of the commonwealth 
Constitution. In either case the state law may be inconsistent and invalid under section 109, and, so far as the 
powers of the Supreme Court is concerned, it is a power that has been specifically allowed to the states in the 
commonwealth legislation and there will be no inconsistency.  

At paragraph 6.8 of the committee’s report, the committee considers that there is scope for a discussion with the 
commonwealth in relation to the matter. However, the commonwealth Parliament has had the power to regulate 
companies since 2001 and any such power that the state had was referred by the state Parliament to the 
commonwealth Parliament many years ago. The commonwealth is not prepared to accommodate the state in 
relation to section 32. Accordingly, the government will not support the recommendation of the committee that 
sections 28 to 34 inclusive be deleted, except for section 32.  

I turn now to recommendation 2 of the committee’s report, which states — 

The Committee recommends the Parliamentary Secretary representing the Attorney General explain 
why some provision in the Trustee Companies Act 1987 was not retained to cover small private trustee 
companies that would fall within the scope of the Corporations Act 2001 (Cth) to which chapter 6 
should apply. 

There are two reasons no such provisions are being retained. Firstly, recommendation 2 arises in relation to the 
deletion of part 6 of the Trustee Companies Act 1987 dealing with takeovers—namely, sections 35 to 37 of the 
act. Section 35 effectively provides that no person can acquire more than 10 per cent of the voting shares of a 
trustee company. Section 35(7) makes it clear that a reference to a trustee company in the section is a reference 
to a company within the meaning of the commonwealth Corporations Act 2001. Section 36 provides that 
section 35 does not apply if the takeover is in accordance with the Corporations Act 2001, is made in a 
prescribed manner or in prescribed circumstances, or is approved by the state minister. There are no 
circumstances or manners that have been prescribed. Clause 507 of the Corporations Agreement 2002 provides 
that takeovers are matters in relation to which only the commonwealth can make laws, and the states have no 
vote in relation to them. This has been the case since 2001 when the commonwealth’s Corporations Act 2001 
commenced operation. In fact, all trustee companies are created as subsidiaries of banks and insurance 
companies with 100 per cent ownership, and therefore part 6 of the present act has no application. The situation, 
therefore, is that since 2001, part 6 of the act has had no legal or practical effect, and accordingly, in the 
government’s view, should be repealed. 

Secondly, the issue as to whether part 6 should be retained in relation to small private trustee companies is 
irrelevant; the need is to protect the trusts and estates that are being administered. Therefore, trustee companies 
with two dollars’ nominal capital are not permitted to be created. Rather, all trustee companies are required to be 
created with equity of at least $5 million and ability to access far more than that from their parent companies. 
Consequently, there are currently no small private trustee companies, and none will be created in the future. 

I turn now to recommendation 3 of report 62 of the Uniform Legislation and Statutes Review Committee. It 
states — 

Recommendation 3: The Committee recommends the Parliamentary Secretary representing the 
Attorney General explain to the House what the term “failing” means at page 4 of the Explanatory 
Memorandum and to explain to the House what issues may arise by providing a definition of failing 
within the Bill. 
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The context in which that word appears is that the explanatory memorandum provides that compulsory transfer 
provisions in the commonwealth act can be used to ensure failing trustee companies remain viable, and the word 
“failing” is not defined in the bill or the act. In fact, the term “failing” is not used in the bill. The term is used in 
the explanatory memorandum only to describe a trustee company that may no longer be financially viable. 
Trustee companies have control of money that belongs to other people, either in the nature of superannuation, 
managed investment funds or private estates. It is therefore necessary that trustee companies are managed in a 
prudent manner and that they advise the applicable regulator on a regular basis about how they are tracking. If a 
trustee company is no longer financially viable, it may be necessary for the regulator—which, after the 
enactment of this legislation, will be the Australian Securities and Investments Commission and the Australian 
Prudential Regulation Authority—to arrange for the money belonging to beneficiaries to be protected. This is 
done by providing that, where a trustee company is no longer viable—in other words, failing, in common 
parlance—it may be required, either voluntarily or compulsorily, to transfer its assets and liabilities, which are 
also known as its “undertakings”, to another trustee company in a stronger position. 

As to the second part of the recommendation, the drafter has advised that there is no definition of “failing”, as 
the term is not used in the bill. There would be no point in defining a word that is not used. It is used in the 
explanatory memorandum as a term of common parlance and reference, rather than as a technical term. It does 
not appear in the bill or, as I understand it, in the principal act. Furthermore, while the legislation is not the same 
in each state, the word “failing” is not used in the legislation of any other state, and to include a definition that 
may restrict the power of the Australian Securities and Investments Commission or the Australian Prudential 
Regulation Authority would create adverse circumstances for trustee companies. 

I turn now to recommendation 4, which states — 

Recommendation 4: The Committee recommends that the Parliamentary Secretary representing the 
Attorney General explain the rationale for not publicly disclosing whether it was a voluntary or 
compulsory transfer and if compulsory the reasons for the compulsory transfer. 

Initially, the Attorney General responded by saying that, by their very nature, a voluntary transfer and a 
compulsory transfer are different, that it is obvious to the participants whether a transfer is voluntary or 
compulsory, and that there was no objection to disclosing what had occurred in relation to voluntary or 
compulsory transfers. I take it that that was not a specifically fulsome response to the committee’s 
recommendation. I am able to say that there is nothing in the legislation that precludes the publication of 
information about whether a transfer is voluntary or compulsory; however, it is true that there is no requirement 
to publish details, mainly for prudential reasons. Trustee companies are prudential bodies holding money on 
behalf of other people, and the last thing the minister of the Crown should contemplate is starting a run by 
highlighting potential difficulties with them. Furthermore, the commonwealth Constitution provides that trading 
or financial corporations formed within the limits of the commonwealth are subject to the laws of the 
commonwealth Parliament. The fact is that trustee companies will become regulated by commonwealth 
legislation, and the state minister will no longer have any control over them except in the context of the 
Ministerial Council for Corporations. Insofar as there may be any function of a trustee company that is already 
within the commonwealth power, the Corporations (Commonwealth Powers) Act 2001 (WA) has referred those 
powers to the commonwealth Parliament. That being the case, a state minister has no function in relation to the 
affairs of a trustee company, so it would follow that there would be no basis or reason for the state minister to 
require the provision of information to him or her. 

Recommendation 5 states — 

The Committee recommends that clause 11 of the Trustee Companies (Commonwealth Regulation) 
Amendment Bill 2010 be amended in the following manner: 

Page 8, line 8 To delete the full stop and insert: 

 “; and 

 (k) and provide for and give effect to the transfer of duties, obligations, immunities, rights and 
privileges of the transferring company from the transferring company to the receiving company.” 

The matters with which that proposed amendment is concerned are already covered by paragraphs (b) and (e) of 
clause 33(2). However, the government does not propose to object to the proposed amendment advanced by the 
committee. 

Recommendations 6 states — 

The Committee recommends that the Parliamentary Secretary representing the Attorney-General update 
the House on the inclusion of the Public Trustee generally, the nature of any discussions with the 
Commonwealth; and implications for the participation of Western Australia in the scheme. 
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The Public Trustee continues to be regulated by the Public Trustee Act 1941 of Western Australia. However, 
under amendments to the commonwealth legislation, it is now open for the business of a trustee company to be 
transferred to another trustee company, or to the Public Trustee. During the negotiations with the commonwealth 
and at the appropriate ministerial level, the Attorney General suggested to the commonwealth that transfers of 
businesses to the Public Trustee should be done only with the consent of the state Attorney General. A majority 
of the states, however, agreed with the commonwealth’s proposed amendment and, under the Corporations 
Agreement 2002, the commonwealth enacted the legislation without incorporating the Attorney General’s 
suggestion. 

Recommendation 7 of the committee states — 

The Committee recommends, subject to the recommendations made in this report, the Trustee 
Companies (Commonwealth Regulation) Amendment Bill 2010 be passed by the Legislative Council. 

The Attorney General acknowledges that, and the government appreciates that recommendation. 

Unless any other matters arise in the course of the committee stage that may affect the house’s view of the bill, I 
now recommend that the bill be read a second time. 

Question put and passed. 

Bill read a second time. 

Committee 

The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill. 

Clauses 1 to 8 put and passed. 

Clause 9: Sections 28 to 34 deleted — 

Hon ADELE FARINA: I was satisfied with the parliamentary secretary’s response on behalf of the government 
to this particular issue, so I will not move the amendment. 

Hon MICHAEL MISCHIN: I am obliged to Hon Adele Farina. 

Clause put and passed. 

Clause 10 put and passed. 

Clause 11: Part III inserted — 

Hon ADELE FARINA: I understand from the explanation provided by the parliamentary secretary in his 
response to the second reading that the government supports this amendment. The parliamentary secretary gave 
quite a lengthy analysis of the reasons why the committee moved it and the government’s position on it, so I do 
not intend to repeat that. I move — 

Page 8, after line 8 — To insert —  

(k) provide for and give effect to the transfer of duties, obligations, immunities, rights 
and privileges of the transferring company from the transferring company to the 
receiving company. 

Hon MICHAEL MISCHIN: I suppose that, strictly, rather than supporting the amendment, we do not object to 
the amendment, but it amounts to very little at the end of the day. I have nothing further to say about the 
amendment. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 12 to 18 put and passed. 

New clause 10A — 

Hon ADELE FARINA: As this amendment is tied to the first amendment that the committee mooted, which I 
have decided not to move, I will not move this amendment either. 

Title put and passed. 

Bill reported, with an amendment. 
 


